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VALIDITY OF LICENSE TAX ON THE USE 
OF TRADING STAMPS. 


It is provided by Florida statute that 
“merchants using trade stamps shall pay a 
license tax of two hundred and fifty dollars 
for each place of business where they use 
such stamps.” In Rast, Collector, v. Van 
Deman & Lewis Co., et al., 36 Sup. Ct. 
370, the United Supreme Court, in an unan- 
imous opinion, sustains the validity of the 
statute, both from the standpoint of its 
not being an interference with the com- 
merce clause and its not being opposed to 
the constitutional right of free contract. 

On the same day on which the opinion 
was handed down in the above case there 
was a similar ruling as to a statute of the 
State of Washington, which imposed a 
license fee of $6,000 on any person who 
shall use or furnish to another for use any 
stamps entitling a purchaser of goods to 
receive from another any goods free of 
charge or for less than their retail market 
value. Use of such stamps without obtain- 
ing a license is made a “gross misde- 
meanor.” Tanner, Attorney-General v. 
Little, et al., 36 Sup. Ct. 379. 


The opinions in these cases by Jus- 
tice McKenna, are very interesting, but it 
is only in the former case that the question 
is treated as or not coming under the shel- 
ter of the interstate commerce clause, and 
he describes the schemes for stamp dis- 
tribution as follows: 


“The first is ‘where the Florida mer- 
chant issues his own coupon * * * and 
himself makes payment or redemption of 
same, sometimes by the delivery of some 
valuable article of merchandise and some- 
times by tht payment of cash or the allow- 
ance of credit on account of purchases.’ 





* * * The second is ‘where the manufac- 
turer or shipper outside of the State of 
Florida * * * inserts coupons in packages 
of goods which he ships to Florida’ and 
the ultimate consumer * * * returns them 
to the manufacturer * * * who gives a pre- 
mium for them.’ * * * The third is ‘where 
the manufacturer in a state other than 
Florida inserts in the packages of his goods 
* * * coupons which are taken * * * by 
the ultimate consumer and sent to some 
* * * agency * * 
paid.’ ” 


to be redeemed or 


The court said: “As to the second and 
third schemes, they are only executed 
through the purchase at retail. In other 
words, they are not designed for or ex- 
ecuted through a sale of the original package 
of importation, but in the packages of retaii 
and sale to the individual purchaser and 
consumer. ‘This fixes their character as 
transactions within the state and not as 
transactions in interstate commerce, and 
this is conceded as to the first scheme; it 
is true as to the second and third schemes. 
All of the schemes have their influence 
and effect within the state. Nor is such 
influence and effect changed or lessened by 
the redemption of the tokens outside of 
the state.” 

This final clause appears to us to pre- 
sent the crucial question in the case. It 
would appear, that, if these coupons or 
stamps were sent direct to the ultimate 
consumer and offered to him fora con- 
sideration, the transaction would be in in- 
terstate commerce. When they are sent 
through a local merchant, inclosed in a 
package and intended for the ultimate con- 
sumer, why does this make a difference? 
Would not the local merchant seem to be 
a mere agent of the foreign manufacturer 
to deliver the stamps? He would not be 
justified in opening the package and taking 
stamps therefrom or, at least, it is not 
contemplated that he should do this. 

The court says as to this: “There is 
shipment to Florida merchants but for the 
disposition of the merchandise in retail 
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trade. * * * Detach the importations from 
the retail sale, consider only the trans- 
portation to the State of merchandise in 
the original package, being sold therein in 
such package, and there may, indeed, be 
interstate commerce; but so detached and 
so considered, the importations are left 
without purpose, the schemes without 
execution. Indeed, complainants contend 
for the right not only of importations in 
the original package containing the cou- 
pons, but the disposition of the goods and 
coupons through the retail merchant. This, 
we repeat, has no protection in the com- 
merce clause.” We do not think this neces- 
sarily embraces the point of agency in the 
local merchant to deliver the coupon to the 
ultimate consumer. He acts only for him- 
self in delivering the merchandise. For 
whom does he act in delivering the stamps? 

It was further claimed that Congress 
had specifically provided for such ship- 
ments in interstate commerce by prescribing 
what a package in commerce should be. 
But the court said Congress only provided 
what packages should not contain and went 
no further than this. Besides, it was said: 
“The statute of Florida does not seek to 
control the interstate transportation of the 
packages ; it controls only their sale in the 
State through the retail merchant.” But 
he does not sell the stamps to the con- 
sumer. Who does, if anybody? The con- 
sumer, it is true, gets title to the stamps 
by purchasing the package from the con- 
sumer. By purchasing the principal thing, 
he acquires title to the incident. _ 

More interesting seems the discussion 
regarding the opposition of the statute to 
the contract and due process clauses of the 
Constitution. It is said that: “The statute 
must be held to have prospective opera- 
tion,” but “as the business is subject to 
regulation, the contracts made in its con- 
duct are subject to such regulation.” 

The above applying to the contract clause 
of the Constitution, the learned justice pro- 
ceeds to inquire, if it is an unlawful inter- 
ference with business liberty. 





It was claimed that here was “but a 
method of advertising, and, as such, mere 
allurements to customers, not detrimental 
in any way to the public health or morals, 
nor obstructive of the public welfare,” and 
interference was “an illegal intermeddling 
with a lawful calling and a deprivation of 
freedom of contract.” 


The court said that this reasoning but “re- 
gards the mere mechanism of the schemes 
alone and does not give enough force to 
their influence upon conduct, and habit, not 
enough to their insidious potentialities. As 
to all of which not courts, but legislatures 
may be the best judges, and, it may be. 
the conclusive judges. No refinement of 
reason is necessary to demonstrate the 
broad power of the legislature over the 
There are many law- 
ful restrictions upon liberty of contract in 


transactions of men. 


business.” 


Speaking of the particular allurements 
held out, it was said: “They tempt by a 
promise of a value greater than in the 
article, sold and apparently not represented 
in its price and hence it may be thought 
that, thus by an appeal to cupidity, lure to 
improvidence. This may not be called in 
an exact sense a ‘lottery,’ may not be called 
‘gaming, it may, however, be considered 
as having the seduction and evil of such.” 


It really looks like a statute like this has 
so very little to rest upon in the way of 
guarding morals, it ought rather to be 
deemed a revenue statute than anything 
else. There is no element of chance or 
gambling in the scheme, and how any de- 
moralization could be supposed to arise, or 
any cupidity in the way of getting some- 
thing for nothing be excited, it is difficult 
even to imagine. 
pure and simple, we gather it would be 
held unconstitutional. As a criminal of- 
fense cannot be raised by construction, so 
it would seem, in a measure, at least, ought 
to be interpretation of statutes which sup- 
pose evil influences as justification for the 
exertion of the police power. 


As a revenue statute _’ 
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NOTES OF IMPORTANT DECISIONS. 





, BREACH OF MARRIAGE PROMISE—ILL 
HEALTH AS EXCUSE.—lIowa Supreme Court 
by a majority of five to two declares, that, where 
aman engaged to marry subsequently becomes 
so afflicted by disease, that performance of his 
marriage duties would aggravate his disease 
and hasten his death, non-performance is ex- 
cused. In re Oldfield’s Estate, 156 N. W. 977. 


This conclusion is arrived at from a review 
of conflicting authority, but the court holds to 
the view that one may refuse to perform in 
either of three cases, {1) when he becomes 
afflicted with a loathsome disease which may 
be communicated to the other or their off- 
spring; (2) when he becomes afflicted with a 
fatal and incurable malady and its consumma- 
tion would hasten his or her death, and (3) 
when he or she is stricken with a fatal malady 
and the evidence makes it reasonably certain 
that he has but a few days or weeks or months 
to live. 


There seems substantial agreement in the 
authorities, that public policy would excuse per- 
formance in the first of the above suppositions, 
and in the other cases damages might be miti- 
gated. The able dissenting opinion, citing 
eases and distinguishing those relied on by 
the majority demonstrates, we think, that such 
an interposition, if not objected to by the other 
party, offers no defense for a refusal to per- 
form or answer in damages. 

The majority reasoning says that: “There 
is implied in every contract to marry, that the 
parties will not endanger life or health in the 
consummation of the marriage, and that where 
illness or disease comes upon one after mak- 
ing the contract to marry, such as would ren- 
der marriage dangerous to his life, a breach 
of the contract, based on such unavoidable 
end such unanticipated condition is excusable. 

* * Where the malady is of such a fatal char- 
ucter that he cannot enter into the marriage 
1elation and receive any of the benefits which 
grow out, and are involved in, the relationship 
established by the consummation of the mar- 
riage, P= is excused.” 

The dissenting opinion says, very strongly: 
‘The theory of failure of consideration is not 
persuasive. This is the first time it has been 

ivoked for the one who is unable to furnish 
.1e full consideration. It involves a confusion 
of the parties.” 


One of the dissenting judges contents him- 
self with saying that: “To subject such con- 
tracts to such a condition as a continuing and 
necessary qualification thereof is to declare a 





measure of disability. This is a purely legis- 
lative prerogative and not a judicial one.” 

If the majority reasoning is good, then it 
would be going but a step further, for the 
courts to declare, that, if one marries not know- 
ing that his spouse is afflicted with a disease 
which soon after develops a deadly malady, he 
may sue for annulment or the other party may 
sue. It seems to us that the two ought to 
bear the other’s affliction when married and 
if she elects to do this while engaged to him, 
espousal gives her this option. Whatever 
peculiarity there may exist in a marriage con- 
tract, it should be reflected to seme extent, at 
least, in an engagement to marry. The latter 
is but anticipatory of the former as to supposed 
affection and if one is mercenary, the other also 
may be, and in the same way. At all events, 
what the second dissenting judge says about 
legislative prerogative should be given more 
heed by theorizing judges than it often is. Let 
it be remembered that espousal ought to be 
deemed to take on some confidential relation- 
ship between a man and a woman just as mar- 
riage does. 





COURTS—PRESUMPTION OF REGULAR- 
ITY OF JUDGMENT DOES NOT EXTEND TO 
SPECIAL JUDGE.—In Cain v. King, 155 Pac. 
1176, decided by Supreme Court of Oklahoma, 
it is held that where a judgment has been 
rendered by one purporting to sit as special 
judge, and the record fails to show that he has 
authority to sit as such judge, the judgment 
will not be recognized on appeal as a determina- 
tion of the cause before the court from which 
tl appeal has been taken. 

The Oklahoma court, citing cases from 
Missouri and the Federal Supreme Court and 
going upon the theory that the Supreme Court 
takes judicial notice of who are judges of lower 
courts in the state, holds that when another 
appears to have acted as judge than one within 
such judicial notice, authority must appear on 
the face of the proceedings for him thus to 
act. ~ 

In the Missouri cases is shown exactly how 
the special judges came to sit. If this state- 
ment disproves his authority to sit, this is a 
different proposition than where this does not 
appear. In the Oklahoma case the ruling is 
entirely on the fact of one sitting as judge not 
being judicially known to the upper court to 
be such a judge. To displace his judgment 
for such a reason appears to us to militate 
against another presumption, omnia presumun- 
tur rite acta, except that as this came from 
what is called a “county court,” it may be a 
court of such limited jurisdiction, that nothing 
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is presumed in its favor. As against this 
thought, however, seems to be the general rea- 
soning of the Supreme Court. It does not 
dispute that this “county court” as to a cause 
within its jurisdiction, is a court of general 
jurisdiction. It seems doubtful to us, that the 
course taken by the Supreme Court is in ac- 
cordance with accepted principles. It sent the 
case back for a new trial. It ought to have dis- 
missed the appeal, because no judgment recog- 
nizable in law had been entered. If there was 
a trial, that could be considered at all, it ought 
to have been considered on its merits. 


PRINCIPAL AND SURETY—NOTICE TO 
SURETY OF EMPLOYE’S DISHONESTY.—In 
Farmers’ Bank of Deepwater v. Ogden, 182 S. 
W. 501, decided by Kansas City (Mo.) Court of 
Appeals, the facts show, that the bond of a 
surety company conditioned continuance of the 
surety’s liability on the assured, a bank, giving 
the surety immediate notice of any act, fact 
or information coming to the knowledge of the 
bank or any of its officers “tending to indicate 
that the employe is or may be unreliable, de- 
ceitful, dishonest or unworthy of confidence.” 

The president of the bank was bonded by 
the surety company and it set up to an action 
for loss suffered by a forgery, whereby the 
president had obtained a credit card of the 
bank’s correspondent bank, that prior to the 
commission of such offense the bank had be- 
come possessed of information tending to in- 
dicate that the president was unreliable, de- 
ceitful, dishonest and unworthy of confidence, 
and failed to give the surety notice thereof. 

The evidence as to this showed that “the 
following incident came to the knowledge of 
plaintiff's officers in October, 1912: “Some time 
in December, 1911, Ogden forged a note for 
$1800, payable to plaintiff bank purporting to 
be executed by George O’Hare. He negotiated 
this note to the Lowery City Bank, indorsing 
it with his own name as president of plaintiff’s 
bank, and also signing or indorsing the name 
of plaintiff's cashier thereon.” The cashier 
of the Lowery City Bank spoke to the cashier 
of plaintiff bank about this note and he denied 
having indorsed the note. It was shown to him 
and he looked only at the back and returned 
it to the other cashier, saying he would see 
Ogden about it the next morning. A few days 
afterwards Ogden paid the note. Plaintiff’s 
cashier spoke of the matter to the vice-presi- 
dent and to one of the directors, but 
no notice was given to the surety com- 
pany. The trial court submitted to the jury 


the question whether the information given 





was such “as would lead_a reasonably prudent 
person to believe that Ogden was unreliable, 
deceitful, dishonest or unworthy of confidence. 
There was verdict against the surety company. 
The court said: “Justification for this view is 
said to be found in testimony by the officers 
and others that Ogden was thought to be a 
man of high character; that he had everybody’s 
confidence; that he was a man of great egotism 
and self-assertion, who made himself the head 
and front of every transaction with which he 
was connected; and that these officers at- 
tributed the act of signing the name of the 
cashier of a bank of which he was president 
boldly, without attempt at disguising hand- 
writing, to such characteristic.” 

This appears to us very extraordinary reason- 
ing. In the first place, there was a plain crime 
committed; secondly, it was concealed from 
the cashier for ten months, when he accidental- 
ly heard of it, and, thirdly, there was nothing to 
show that, either before or intermediately, he 
pretended to sign the cashier’s name to any 
other paper, either with or without his consent. 
Whatever the president’s egotism and self-as- 
sertion, it is vot pretended he did not know he 
did what he was not authorized to do. 

But laying all of these things aside, what 
room was there for a jury to judge that this 
conduct did not tend to indicate unreliability, 
dishonesty, or that Ogden was not worthy of 
confidence? Is it to be supposed that the 
surety company was contracting upon some 
peculiar views the other officers of the bank 
might entertain of Ogden’s character, when 
the surety company was asking for notice of any 
act that, at least, needed some explanation. 
Why did the cashier mention it to the other of- 
ficers, if it was of no particular importance, 
and why did he call Ogden’s attention to the 
matter if he regarded it as a trivial matter? 
The surety company wanted information about 
facts and the privilege of judging of their ef- 
fect for itself, and this the bank agreed to 
give to it. 








NOTES OF RECENT DECISIONS IN THE 
THE BRITISH COURTS. 


A branch of law which recently has developed 
considerably is that relating to the doctrine of 
ultra vires and the reason for this is not far 
to seek. The epoch of social reform legisla- 
tion here, which preceded the war, resulted in 
the establishment of many administrative bod- 
ies to whom were committed power to issue 


regulations and by-laws, and not seldom some 
of the interests affected by rules so made have 


challenged their validity in the courts on the 
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ground that in certain respects they exceeded 
the statutory powers of the body making them. 
In this way a considerable quantity of case law 
has been collecting round the subject; and we 
note three distinct stages in its progress. 
First, in the days of the early application 
of the doctrine, it was thought that if an ultra 
vires act was committed, not by an individual 
but by a corporation, no one was entitled to 
complain, except the Crown, which had granted 
the corporation’s charter, unless the act com- 
plained of directly injured the patrimonial 
rights of the complainers: Second, the forego- 
ing proposition being found too feeble to keep 
in check the actings of municipalities, for in- 
stance, with regard to the rights of their citi- 
zens, it was laid down that the latter had a 
title and interest to challenge such actings as 
ultra vires, if they could show that they might 
have the effect of imposing heavier rates on 
them in the future. And another variety of 
the same idea is found in the class of cases as 
to improper administration of public property, 
which go to establish that those who contribute 
to the funds which bought the property have an 
interest in the administration of a subject to 
which they have contributed, and consequently 
a title to challenge flowing from that position 
and interest: Third, we come to the latest and 
broadest statement of the doctrine in the recent 
decision of the House of Lords in Nicol v. 
Dundee Harbor Trustees 1915; 2 S. L. I. 418. 
These trustees who by Act of Parliament were 
empowered to run a ferry used one of their 
ferry-steamers for popular excursions outside 
the ferry limits. Rival shipowners who were 
also harbor rate payers challenged this use of 
the steamer as ultra vires, and the trustees 
pleaded that they had no right title or interest 
to do so. The House of Lords negatived their 
title as rival traders but upheld it as harbor 
rate-payers; the ground of judgment being thus 
broadly expressed by one of the judges: “If any 
persons are in such a relation as to constitute 
themselves trustees, or if without being techni- 
cally trustees they have a fiduciary duty to 
others, those persons to whom they owe a 
fiduciary duty will have a title to sue to pre- 
vent infringement of that duty.” With that 
statement of the law, which seems broad enough 
to apply to all varieties of excess of statutory 
powers, we leave the subject, trusting that the 
point dealt with may suggest to readers a com- 
parison with the existing state of American 
law on the subject of ultra vires. 


A provision of one of our intestacy statutes 
is to the effect that the whole property of an 
intestate husband, if it does not exceed £500 
in value, goes to the widow exclusively, pro- 





vided the deceased left “no lawful issue.” <A 
man died intestate survived by his wife and 
three grand-children, and having estate less 
than £500. The widow claimed the whole on 
the ground that grand-children were not within 
the term “issue.” Action was raised in one 
of the inferior courts, and the appellate judge, 
reversing the decision of the judge below, has 
held that the term “issue” does include grand- 
children, and has refused the widow’s claim. 
Now there is but little doubt that a long 
series of cases hold that the words “issue” 
or “lawful issue,” where occurring in a 
deed, such as a will or marriage settlement, 
mean descendants of whatever degree, but the 
peculiarity of the case referred to is that it 
raises for the first time and in a remarkably 
sharp way, the question, what is the meaning 
of these terms as occurring in a statute, where 
they can not be in any way controlled by ex- 
traneous considerations such as the intention 
of the testator, and the hearing of other clauses 
to be found in deeds. In this respect the case 
has attracted some attention in the general 
press, while as yet no official report of it to 
which we can refer has been issued. The 
opinion of the last judge is to the effect that 
the established rule of interpreting ordinary 
words in their ordinary sense is to be followed, 
whether such words occur in deeds or in stat- 
utes, and the ordinary and accepted meaning 
of “issue” he holds to include all descendants. 
What, it may be asked is the dictionary au- 
thority on the point? Well, Dr. Johnson’s defini- 
tion is “progeny, offspring,” and the same 
meaning is put first in the article on the word 
in the great Oxford dictionary. 


One of the most far-reaching decisions yet 
given as to the effect of the war on contracts is 
that of the House of Lords in Beal v. Horlock, 
1916, T. L. R. A British ship was detained 
in a German port on the outbreak of the war, 
and the crew were interned in Germany. One 
of the crew had allotted half his monthly wages 
to his wife, and in order to ascertain the lia- 
bility of the shipowner, an action for the allot- 
ted sum was raised by the wife, the defense 
to which was that it had ceased to be payable 
on the outbreak of war, for the detention of 
the ship by the enemy was equivalent to “loss 
or wreck” of the ship, an event which, by the 
merchant shipping act, terminates ipso facto 
all engagements with the crew. The divisional 
judge, and affirming him, the Court of Appeal 
held that the detention by the enemy was not 
equivalent to “loss” and that therefore the 
contract of service had not terminated; the 
owner was still liable to pay the wages of the 
crew; and apparently would continue to be so 
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liable till the end of the war. The House of 
Lords have, however, taken the view that the 
words “wreck or loss” in the statute referred 
exclusively to actual physical happenings, and, 
therefore, had no application to the case. In 
their opinion the hard facts of the situation 
simply made it an impossibility for the crew 
to perform the services for which they had 
contracted, and that, therefore, by force of the 
common law the contract between them and 
the shipowner was dissolved as from and after 
the date of their internmert. The judgment 
was unexpected, and it will free many ship- 
owners of an immense burden. The changed 
situation is being met by legislation. The gov- 
ernment have formulated a scheme for the sup- 
port of dependents of interned sailors, to which 
the shipowners are to contribute. 
DoNALD MACKAY. 


Glasgow, Scotland. 








COLLATERAL ATTACK IN SUITS 
BY OR AGAINST DE FACTO COR- 
PORATIONS. 


General Rule—The most generally ex- 


pressed declaration of the rule is that a 
corporation’s existence cannot be’ assailed 
by a private suitor, that this is the affair 
of a state under whose license or authority 
it purports to act. It may be conceded. 
that, where there is an effective estoppel 
either as to the corporation or its adver- 
sary, the principle of no collateral attack 
will be invariably applied. Whether the 
principle will be applied, no estoppel being 
present, purely as a matter of public policy, 
may depend upon several considerations, 
and first it becomes useful to inquire what 
is a de facto corporation. 

De Facto Corporation—The U. S. Su- 
preme Court has summarized the requisites 
in the creation of a de gacto corporation as 
follows, saying these are three: “(1) A 
charter or general law under which such 
a corporation as it purports to be might be 
lawfully organized; (2) an attempt to or- 
ganize thereunder, and (3) actual user of 
the corporate franchise.”* Speaking of the 


(1) Tulare Irrigation Dist. v. Shepard, 185 
U. S. 1, 22 Sup. Ct. 531, 46 L. Ed. 773. 





case before the court, it was said: “The 
case at bar contains these requisites. There 
was a general valid law under which a cor- 
poration, such as the defendant claimed 
to be, could be formed; there was undoubt- 
edly a bona fide attempt to organize there- 
under, and there has been actual user of 
the corporate franchise.” The opinion 
goes on to show that the corporation, 
which was claimed to be duly organized 
and, therefore, was liable for the bonds 
and negotiated by it, had done a num- 
ber of things, besides, as a corporation, 
and it was said: “If anything can consti- 
tute a de facto corporation, the defendant 
herein constitutes one, notwithstanding 
there were: irregularities in its orgariiza- 
tion.” This case will be referred to here- 
inafter when I come to consider exceptions 
to the rule of collateral attack attempting 
to call in question a corporation’s existence. 
Many cases might be cited to show, that 
the summary made by this case aptly de- 
scribes in a general way, at least, the 
requisites to the constitution of a corpora- 
tion in the absence of direct attack by the 
state creating the corporation. 


Conditions Precedent to the Creation of 
a De Facto Corporation—Looking at the 
summary of requisites to the constitution 
of ade facto corporation and at the reason- 
ing by the court in the Tulare case, and es- 
pecially at the facts in the case, and it must 
be admitted that the court was speaking in a 
general sense. For example when it is stat- 
ed, that there must be an authorizing law. 
this means a valid authorizing law, Thus, the 
court says in its reasoning: “There was a 
general valid law” under which a corpora- 
tion was organized (such as was before the 
court) and could be formed. It has been 
said: “That there can be no de facto cor- 
poration unless the statute authorizes the 
formation of a de jure corporation is too 
clear to admit of any dispute.”? And: “In 
order that there should be a de facto cor- 


(2) State v. Stephens, 16 S. D. 309, 92 N. W. 
420. ; 
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poration two things are essential: First, 
there must be a law under which the cor- 
poration might lawfully be created; and 
second, used.”* To this has been added a 
further requirement, as stated in some 
cases, and that is that there has been a bona 
fide attempt to incorporate under an au- 
thorizing law.* But it is not necessary that 
the particular law under which a corpora- 
tion attempts to organize and makes use of 
an alleged franchise should be a valid con- 
stitutional law, if there exist another gen- 
eral law, that can authorize it. 

In the last cited case it was held that 
where there was a general law for the in- 
corporation of railroad companies, a rail- 
road company organized under a special 
charter held to be unconstitutional was 
nevertheless a corporation de facto as to 
its bondholders and other creditors.’ In 
Alabama it was broadly declared that: “A 
from 


corporation de facto exists, when, 
irregularity or defect in the organization or 


constitution or from some omission to com- 
ply with conditions precedent, a corpora- 
tion de jure is not created, but there has 
been a colorable compliance with the re- 
quirements of some law under which an 
association might lawfully be incorporated 
for the purpose and with the powers as- 
sumed and a user of the rights claimed to 
be conferred by the law; that is, when 
there is an organization with color of law 
and the exercise of corporate franchises 
and functions.”* In the Jennings case 
supra it appeared, that the corporation 
claimed to have been organized under a 
law that had been superseded and by it 
there was a difference as to liability of 
stockholders, but its existence as a corpora- 
tion de facto was upheld as against col- 
lateral attack. 


* (3) Imperial 
Board of Trade, 
(4) Jennings v. 
8. 
(5) Jennings v. Dart, Supra; G. S. R. Co. v. 
Trust Co., 94 Ga. 306, 21 S. E. 701, 32 L. R. A. 
208. 
(6) See also St. Louis v. Shields, 62 Mo. 247. 
(7). Sniders Sons Co. v. Troy, 91 Ala. 224, 
So. 650. 


Bldg. Co. v. Chicago Oper. 
238 Til. 100, 87 N. E. 167. 
Dark, 175 Ind. 332, 92 N. E. 





Good Faith in Organizing a Necessity to 
Create Corporation De Facto—The prin- 
ciple that there must be good faith in or- 
ganizing a corporation for it to become one 
de facto often has been expressed, but the 
declaration has been made in cases where 
there was no contention that the associates 
had acted in bad faith. In a Texas case it 
was said that whether the rule of necessity 
of good faith should be “applied in a case 
in which the corporators have knowingly 
and intentionally violated the law in pro- 
curing a charter under general law we need 
not decide, but we are clearly of the opin- 
ion that it is not a proper rule to be ap- 
plied in a case in which it appears that 
stockholders, who are sought to be held 
liable as partners, bought their stock after 
the organization had been effected and un- 
der the belief that a legal corporation 
existed.”* And it was said by Story, J., 
that: “It would be extremely difficult to 
maintain, upon general principles of law, 
that a private fraud between the original 
subscribers could be permitted to be set 
up to the injury of subsequent purchasers 
of the stock, who became bona fide hold- 
ers, without any participation or notice of 
the fraud.”® As to original subscribers it 
was said: “If the subscriptions were 
fraudulently made, with a view to evade 
the provisions of the charter, the law will 
hold the parties bound by their subscrip- 
tions and compellable to comply with all 
the terms and responsibilities imposed up- 
on them, in the same manner, as if they 
were bona fide subscribers. It will not 
make the subscription itself a nullity, but 
it will deprive the subscribers of the power 
of availing themselves of the same.” There 
seems here a negative pregnant against a 
fraudulent subscription operating in any 
way against a corporation being even a 
corporation de facto and far less against 
its being a corporation de jure. 


(8) American Salt Co, v. Haidenheimer, 80 
Tex. 344. 


(9) Minor v. Mechanics Bank, 1 Pac. 46, 66. 
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Summary of Foregoing Positions.— 
The hundreds of cases in which ineffectual 
attempts to assail corporate existence were 
made, seem to resolve themselves into the 
general conclusion expressed in a New Jer- 
sey case as follows: “The bona fides of 
their (associates’) attempt to incorporate 
themselves in accordance with the statu- 
tory provisions is unquestioned, and the 
contract of the plaintiff was entered into 
upon the assumption that he was dealing 
_ with a corporation de jure. The failure of 
the associates to observe exactly the direc- 
tions of the statute did not in the least 
impair the rights which the plaintiff intend- 
ed to secure by this contract. Under the 
circumstances the plaintiff cannot bring into 
question the legality of the incorporation.” 

The observation about bona fides was 
thrown in argumentatively, as there was 
only the charge that statutory require- 
ment that certificate of association had not 
been filed at the time of the purchase from 
plaintiff. But the ruling in the Texas and 
Federal Supreme Court cases supra show, 
that, if bad faith existed in organizing, the 
limit of remedy would be as against the 
associates to make them do what originally 
they were obligated to do. If they did 
not pay on their subscriptions as_ they 
should have paid, those and only those 
not complying, could be sued as partners 
for the loss to the extent that their own 
compliance might affect a creditor—in 
other words, their unpaid subscriptions 
were assets for the benefit of creditors. 


Estoppel as Reason for Precluding Col- 
lateral Attack—There runs through all 
the cases the principle, that recognition in 
dealing with a corporation de facto, that 
it had corporate existence, remits the whole 
question of attack thereon to the state, 
which may attack directly for usurpation 
of power. If it acquiesces no one else 
recognizing or assuming to exercise, user 
of corporate franchises has a right to com- 


(11) Vanneman v. Young, 52 N. J. L. 403, 20 
Atl 53, 3 Am. R. & Corp. Cas. 660. 





plain. But what is to be said of third per- 
sons who, by no act in the way of estoppel, 
may have a claim for loss or injury caused 
by associates, who for usurpation make 
them liable to have their association called 
in question by the state? While estoppel 
seems universally to have been ruled to 
secure to a corporation a de facto existence 
immune from attack by private individual- 
ity, yet there seems doubt whether such 
immunity does not go beyond mere estop- 
pel. 

Thus, where in a criminal case it was 
attempted to assail the lawfulness of cor- 
porate existence, the defendant being 
prosecuted for embezzlement while acting 
as cashier of bank defectively organized, the 
court said: “We need not stop to inquire 
whether the accused, having accepted em- 
ployment as cashier of the bank, pre- 
sumably by appointment, and certainly by 
the acquiescence of the board, with knowl- 
edge that the bank was acting as a corpora- 
tion and was organized as such, would 
be estopped to collaterally bring in ques- 
tion the legality of the organization. 
Certainly the bank was a corporation de 
facto.”"* Nothing seems plainer to any 
mind than that one cannot by estoppel, in a 
contractual sense, erect a de facto corpora- 
tion intg one de jure, so as to make em- 
bezzlement by him therefrom a criminal 
act when but for such estoppel it would not 
be such, and, therefore, if the court had 
to decide the question of estoppel, it would 
have held conviction unlawful. The court, 
therefore, went on to hold that certificate 
of incorporation issued by the secretary of 
state amounted to a declaration by the 
state, that, so far as the world was con- 
cerned, the bank, as a corporation, had a 
de jure existence. 


Collateral Attack 


Condemnation 
Cases.—There would not seem to exist 
any theory of estoppel against one whose 
property is sought to be taken by a cor- 
poration exercising the right of eminent 


mn 


-(12) Cason v. State, Ga. 86 S. E. 644. 





VoL. 82 


CENTRAL LAW JOURNAL 


303 








domain. Therefore some cases hold that 
a stricter rule obtains in condemnation 
cases, than in estoppel cases. Thus in an 
Ohio case** a railroad company desiring 
to condemn land, proved its incorpora- 
tion by. producing the certificate of the 
secretary of state, which the law declared 
should be sufficient evidence of that fact, 
but it offered no evidence of its full organ- 
ization and, therefore, of user of its 
franchise. The court said: “The statute 
under which the proceeding was conducted 
proceeds on the theory that the high power 
-of eminent domain shall be invoked only 
in case the necessity arises from the in- 
ability of the corporation to agree with the 
landowner upon the compensation to be 
paid for the land appropriated.” ‘This at- 
tempt to agree must of necessity be by a 
corporation exercising its franchise. It is 
not held here, however, that corporate ex- 
istence could have been attacked had the 
corporation have made some use of the 
franchise, notwithstanding it may have 
been defectively organized. 


In a New York case a _ corporation 
sought to condemn land subsequent to the 
expiration of the time in which, by its 
charter, its right to construct a railroad was 
to begin. The statute declared that for 
such failure “its corporate existence and 
powers shall cease,” and so if it does not 
fully construct its railroad within a limited 
number of years. The court said: “The 
legal existence of a corporation authorized 
to construct a railroad is at the foundation 
of the right to take property for its use.’’* 
This case, like that from Ohio, does not 
decide that, had the proceeding been in 
time, defective organization could have 
been set up, but it was said that: “The 
statute executed itself and the non-exist- 
ence of the corporation could be alleged 
in opposition to this application by the 
respondents.” Nevertheless, the non-ex- 


(13) 


(14) 
245. 


Powers v. Railway Co., 33 Ohio St. 429. 
Matter of Brooklyn & R. Co., 72 N. Y. 





istence of estoppel against defendants 
might be thought to have cut some figure. 


But a later New York case dissipates or 
appears to dissipate this theory.** There 
was a condemnation case and it was urged, 
that the right to condemn had been lost 
by cesser of corporate existence by way of 
forfeiture. The court construing a later 
statute, said the statute was not self-execut- 
ing and advantage only could be taken by 
the state in a direct proceeding. This case, 
however, is not necessarily conclusive, in a 
claim by one not estopped, in a case of de- 
fective organization. There are many cases 
which apply the same principle to con- 
demnation as to other cases, that is to say, 
that a corporation being de facto, its exist- 
ence cannot be collaterally attacked, and 
those are believed to represent the weight 
of authority. For authority pro and con 
on this subject see extensive note in 2 L. 
R. A. (N.'S.) 144. 


Suing Associates as Partners—I think 
the cases I have referred to, and there is 
abundance of others, show that estoppel 
avails to prevent associates and stockhold- 
ers in a-merely defectively organized cor- 
poration from being sued as co-partners. 
And defectiveness may even arise out of 


bad faith.° But if the fraud is to create 
an incorporation for the conduct of illegal, 
such as gambling, transactions, the asso- 
ciates may be held to personal liability.’’ 
And so where there is no law authorizing 
incorporation, notwithstanding the asso- 
ciates may have acted in good faith and 
under the advice of counsel.** Where 
there was an attempt by an insurance com- 
pany in one city to remove to another and 
change its scheme from a mutual to a stock 


(15) Re Brooklyn El. R. Co., 125 N. Y. 434, 
26 N. E. 474. 

(16) Stokes v. Findley, 4 McCrary, 205; Sec- 
ond Natl. Bank v. Hall, 35 Ohio St. 158; Am. 
Salt Co. v. Heidenheimer, 80 Tex. 344. 

(17) McGrew v, City Produce Exch., 85 Tenn. 
572, 4 Am. St. Rep. 771. 

(18) Eaton v. Walker, 76 Mich. 579, 6 L. R. A. 
102. 
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company, when the authorizing act did not 
cover such a change, this was a mere as- 
sumption of authority making those par- 
ticipating in the change liable as partners.’® 
If a statute is greatly diverted from its 
purpose, as for example incorporating a 
rifle club under a statute for creating cor- 
porations for literary, scientific and char- 
itable purposes, its associates become liable 
as partners.”” 


It may be deemed well estabiished, that 
one dealing with a corporation that has a 
de facto existence, this operates to prevent 
attack upon its existence as a corporation 
de jure or to go behind that organization 
to reach its associates as partners. 


Limit of Right of Collateral Attack 
Ihere No Estoppel is Involved.—There is 
involved here a question of public policy. 
Judge Edward H. Warren, in 20 How. 
Law Review at page 469, thus states the 
matter: “Are there considerations of pub- 
lic policy so urgent as to make it proper 
for the courts to allow persons to assert the 
right to be a corporation even when on a 
sound construction of the legislative enact- 
ments they have no such right? Considera- 
tions tending to an affirmative answer are 
that the courts should save time by refus- 
ing to go into the details of incorporation: 
and that they should encourage the use of 
the corporate device by establishing a con- 
solation doctrine to the effect that, if per- 
sons try to form a corporation and pretty 
nearly succeed, they shall have pretty 
nearly as many rights as though they had 
succeeded.” 


This “consolation doctrine” is to be de- 
rived greatly from the incorporation laws 
of different states. 
to the administrative department to pass 
upon the sufficiency of attempts to form a 
corporation and its judgment is rendered 
in the affirmative, that ought to have its 


If supervision is given 


(19) 
(20) 


Booth v. Wonderly, 36 N. J..L. 250. 


Viedenburg v. Behan, 33 La. Ann., 627. 





efiect, especially, if thereby the corporation 
goes out to the world with such approval 
and sells its stock to innocent buyers. If 
there is failure to comply with some direc- 
tory requirement, this makes no difference 
among associates nor as regards ultimate 
liability. If; say in subscription to capital 
stock, there is non-compliance, Mr. Justice 
Story has said that the law gives a remedy 
against individual non-compliants to make 
them do what they originally engaged to do, 
and particular non-compliance should not 
have an ulterior effect upon innocent par- 
ties. 


Generally it may be thought, where stat- 
utory direction that the great seal of the 
state should attest proper incorporation im- 
ports verity, that result should stand so far 
as its citizens are concerned. Certainly, if 
a state attacked directly corporate organ- 
ization and failed in its attack, its judg- 
ment ought to be like any other judgment 
in rem—binding on every one, 


It has been urged that a state’s calling 
into question usurpation of authority by a 
corporation amounts practically to very 
little. if a 
corporation attempted to organize under 
no authorizing law, it rarely would suc- 
ceed in obtaining a certificate of incorpora- 
tion and, where it did succeed by direction 
of some officer having a mistaken view of 
the law, the state quite promptly would 
question the validity of the incorporation. 


We imagine, however, that, 


There is apparently no reason for cor- 
porators to apply for incorporation where 
there is no authorizing law therefor, and 
the question, therefore, is greatly academic. 
Ninety-nine out of a hundred of the cases 
in the courts have been of corporations 
de facto which have disregarded some 
directory requirement of the statute, and 
where there is fraud, such as false affi- 
davit about capital stock being paid in, 
Justice Story has pointed out the remedy 
for that. N. C. Courier. 

St. Louis, Mo. 
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SALES—IMPLIED WARRANTY. 


GEARING v. BERKSON, et al. (Two Cases). 
Supreme Judicial Court of Massachusetts. Suf- 
folk. March 2, 1916. 


111 N. E. 785. 


A wife, who, acting as her husband's agent, 
purchased pork chops from a dealer under an 
implied warranty of fitness, and was made sick, 
with her husband, because they were in fact un- 
wholesome, could not maintain an action of tort 
against the dealer on the theory that such an 
action may be maintained on a false warranty, 
as there was no contractual relation between 
her and the dealer, and an implied warranty of 
fitness does not run with the goods, 


Actions by Katherine Gearing and Percy 
A. Gearing against John Berkson and others. 
Judgment ordered for plaintitfs, and defendants 
appeal. Order of judgment for the first-named 
plaintiff reversed, and judgment entered for 
defendants, and order of judgment for the sec- 
ond-named plaintiff affirmed. 


DE COURCY, J. The Sales Act, St. 1908, 


c. 237, § 15, provides: 


“Subject to the provisions of this act and of 
any other statute in that behalf, there is no 
implied warranty or condition as to the quality 
or fitness for any particular purpose of goods 
supplied under a contract to sell or a sale, ex- 
cept as follows: 


“(1) Where the buyer expressly or by impli- 
cation, makes known to the seller tne par- 
ticular purpose for which the goods are re- 
quired, and it appears that the buyer relies on 
the seller’s skill or judgment, * * * there is 
an implied warranty that the goods shall be 
reasonably fit for such purpose.” 


“(3) If the buyer has examined the goods, 
there is no implied warranty as regards de- 
fects which such examination ought to have re- 
vealed.” 


{1] Even before the enactment of this stat- 
ute, it was recognized as the law in this com- 
monwealth, that where the buyer at a shop 
reiles on the skill and judgment of the dealer 
in selecting food, and it is made known to 
the dealer that his knowledge and skill are re- 
lied on to supply wholesome food, he is liable 
if it is not fit to be eaten; while, in case the 
buyer himself selects provisions, the dealer’s 
implied warranty does not go beyond the im- 
plied assertion that he believes the food to be 
sound. Farrell v. Manhattan Market, 198 Mass. 











271, 84 N. E. 481, 15 L. R. A. (N. S.) 884, 126 
Am. St. Rep. 436, 15 Ann. Cas. 1076. 


[2] The application of this rule of law to 
the facts as found by the trial judge is decisive 
in the action of Percy A. Gearing. His wife, 
acting as his agent, left to the defendant the 
selection of the meat, and paid for it at the 
current price for sound, wholesome pork chops. 
See Hunt v. Rhodes Bros. Co., 207 Mass. 30, 92 
N. E. 1001. The defendant Freshman under- 
took to make the selection so left to him. The 
meat was cocked, and was eaten by the plain- 
tiff and his wife, and both were made sick “be- 
cause of the unwholesome, unsound, poisonous 
or unfit quality or condition of said pork chops.” 
The order of the Appellate Division in this ac- 
tion must be affirmed. 


[3] in the action of the wife, Katherine Gear- 
ing, the Appellate Division ordered judgment 
for the plaintiff on the first count of her declara- 
tion, and from this the defendants appealed. 
The count is apparently framed in contract, 
for breach of an implied warranty or condition 
of fitness for food. The declaration purports to 
be “in tort,” presumably on the theory that an 
action of tort may be maintained upon a false 
warranty. See Farrell v. Manhattan Market 
Co., 198 Mass. 271, 274, 84 N. E. 481, 15 L. R. A. 
(N. S.) 884, 126 Am. St. Rep. 436, 15 Ann. Cas. 
1076, and cases cited. The difficulty with the 
case on this ground is that there was no con- 
tractural relation, and hence no warranty, be- 
tween Mrs. Gearing and the defendants. The 
only sale was that made to her husband through 
her as his agent; and a cause of action in con- 
tract accrued to him thereon, as above set 
forth. The implied warranty, or to speak more 
accurately the implied condition of the con- 
tract, to supply an article fit for the purpose 
required, is in the nature of a contract of per- 
sonal indemnity with the original purchaser. 
It does not “run with the goods.” Williston 
on Sales, § 244. Lebourdais v. Vitrified Wheel 
Co., 194 Mass. 341, 80 N. E. 482; Roberts v. 
Anheuser Busch Brewing Ass’n, 211 Mass. 449, 
451, 98 N. E. 95. 


[4-6] Assuming that the question of Mrs. 
Gearing’s right to recover in tort for negli- 
gence is before us, the findings of fact are con- 
clusive against her. The sale apparently was 
one of “adulterated food” under R. L. c. 75, 
$§ 16, 18, 24; and the violation of the statute 
by the defendants presumably was some evi- 
dence of negligence. Berdos v. Tremont & 
Suffolk Mills, 209 Mass. 496, 90 N. E. 876, Ann. 
Cas. 1912B, 797. But that is controlled by the 
findings of the judge, that no negligence in fact 
was shown on the part of the defendants. In 
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the absence both of an implied warranty and 
of negligence on the part of the defendants, 
the action of Mrs. Gearing fails. Roberts v. 
Anheuser Busch Brewing Ass’n, ubi supra; 
Crocker v. Baltimore Dairy Lunch Co., 214 
Mass. 177, 100 N. E. 1078, Ann. Cas. 1914B, 884; 
Gately v. Taylor, 211 Mass. 60, 97 N. E. 619, 
39 L. R. A. (N. S.) 472; Wilson v. Ferguson 
Co., 214 Mass. 265, 101 N. E. 381. 

In the case of Percy A. Gearing the order 
of judgment for the plaintiff must be affirmed; 
and in the case of Katherine Gearing the order 
of the Appellate Division must be reversed, 
and judgment entered for the defendants. 

So ordered. 


Note.—Implied Warranty in Sale of Unsound + 


Food—tThe opinion in the instant case appears 
to us to take a narrow view of the implied war- 
ranty in the sales act, or, at least, it errs in apply- 
ing a statute, general in its nature, to such 
a transaction as the sale of food for immediate 
consumption. 


In Tomlinson v. Armour & Co., 75 N. J. L. 
748, 70 Atl. 314, 19 L. R. A. (N. S.) 923, it 
seems to have been held that a manufacturer’s 
liability where he sold canned food to a re- 
tailer passed over his head to the ultimate con- 
sumer. But this case goes on the theory of neg- 
ligence, which the instant case says was not shown 
as to the retailer nor is to be inferred. 


Blood Balm Co. vy. Cooper, 83 Ga. 457, 10 
S. E. 118, 5 L. R. A. 612, 20 Am. St. Rep. 324, 
appears to come nearer to the question in mind, 
namely, that the ultimate purthaser stands to the 
seller, just as his immediate vendee does. In 
that case there was sale of a patent medicine by 
a retailer to plaintiff and on the bottle there was 
a prescription as to how it was to be taken. 
There was injury arising out of its poisonous 
effect. The opinion of the court said: “We can 
see no difference, whether the medicine was 
directly sold to the defendant in error by the 
proprietor or by an intermediate party, to whom 
the proprietor had sold it in the first instance 
for the purpose of being sold again. It was put 
upon the market by the proprietor, not alone 
for the use of druggists to whom they might 
sell it, but to be used by the public in general. 
* * * This was the same thing as if the pro- 
prietor himself had sold this medicine to the 
defendant in error.” 


As we understand this language, there is an 
agency by construction of law in the kind of 
case before the court, whereby the local dealer 
represents future purchasers of such goods. Thus 
there is an implied warranty that goods sold for 
a certain purpose shall be reasonably fit for that 
purpose? But, if it goes no further than to the 
immediate purchaser of the goods, it very prob- 
ably is no warranty at all between a wholesaler 
-and a retailer, and yet a positive warranty to the 
former could be given and no liability arise, 
though it be intended to have effect on pur- 
chasers from the retailer. The statute ought 
to be read as to an ordinary transaction of bar- 
gain and sale, and not necessarily as to a sale 
in the world of trade. . 





And where fraud in the sale of a gun which 
was purchased by plaintiff’s father for the use 
of himself and sons, of whom plaintiff was one, 
and the gun being of faulty material burst on 
being fired by plainciff and injured him, the 
English Courts of Exchequer and of Exchequer 
Chamber held the action was maintainable, be- 
cause the result should not have been regarded 
as remote, but contemplated by the defendant at 
the time of sale. Langridge vy. Levy, 2 Mees. 
& W. 510, 4 Mees. & W. 337. 


In Bishop v. Weber, 139 Mass. 411, 1 N. E. 154, 
52 Am. Rep. 715, appears a dictum that 
a caterer who furnished unwholesome goods to 
a customer’s guests would be liable to the latter 
for being made sick thereby and Labourdais v. 
Vitrified Wheat Co., 149 Mass. 341, 80 N. E 
482, repeats this dictum. 


In Mazetti v. Armour & Co., Wash., 135 Pac. 
633, 48 L. R. A. (N. S.) 213, it was held, that 
there was an implied warranty in the sale of 
food products in usual channels of trade which 
was for the benefit of any one injured from 
their being unwholesome. The court said that: 
“To the old rule that a manufacturer is not 
liable to third persons who have no contractual 
relations with him for negligence in the manu- 
facture of an article, should be added another 
exception, not one arbitrarily worked out by 
courts, but arising from the changing conditions 
of society. An exception te the rule will be 
declared by the courts when the case is not an 
isolated instance, but general in its character, 
and the existing rule does not square with 
justice.” 


In Malone v. Jones, 91 Kan. 815, 139 Pac. 387, 
L. R. A. 1015 A, 328, a son employed farm 
hands for whom his father and mother cooked 
food and it was said the son’s liability was not 
any different as to one of the employes made sick 
from what it would have been had he himself 
have furnished the food in the ordinary way. 

Here is the principle of agency that we think 
should have been declared in the instant case, 
that is to say considering that the sale was to 
the husband and the dealer knew it was bought 
for family use, then the implied warranty of 
fitness for the use intended, was in behalf of 
those for whom the food was intended. This 
principle would go as strongly in favor of guests 
of a hotel keeper or a boarding house as of 
members of a family. The cases speak of negli- 
gence, but if there was negligence, the cases 
only went on that principle, but the rule 
as said in the Mazetti case, has been extended 
or should be. It does not look like as great an 
extension to say that the head of a family or a 
boarding house keeper buying for his table stand 
as agent for the consumers, as that a retail deal- 
er stands as such for his customers. Especially 
is a parent to be regarded as agent for the mem- 
bers of his household so far as third persons are 
concerned. He is bound by law to buy for them 
and they are entitled by law to rely on his 
doing so. 


If he is so bound and they may so rely, is 
the purchase made in the instant case to be re- 
garded in any sense as a personal purchase, 
especially as the statute does not limit the effect 
of the implied warranty but does pointedly say 
it goes to fitness for the purpose intended? 


YIM 
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ITEMS OF PROFESSIONAL 
INTEREST. 


MEETING OF THE CALIFORNIA BAR 
ASSOCIATION. 


Announcement is being made quite early for 
the next meeting of the California Bar Associa- 
tion, which meets August 17th, 18th and 19th, 
1916, at Del Monte Hotel, Del Monte, Cal. 

The annual address will be delivered by 
Prof. Roscoe Pound, of Harvard University. 
It is also announced that addresses will be 
made by Hon. M. C. Chapman, of Oakland, 
and Prof. A. M. Cathcart, of Stanford Uni- 
versity. 

We are informed that indications point to 
a very largely attended meeting. 








BOOK REVIEW. 


COMMERCIAL MORTMAIN. 


This work, by Mr. John R. Dos Passos, of New 
York Bar, is a “study of the trust problem” and 
he applies the ancient term of mortmain to that 
condition aimed at or accomplished by means 
of trusts denounced by the Sherman Act, which 
act he says: “After a trial of twenty-five vears 
must be pronounced a failure.” 

His treatment of the subject reaches back to 
mediaeval times and he speaks of monopolies 
and trusts in their later development, and dis- 
cusses the question of their being good or evil. 
He devotes a chapter to Industrial Development, 
Corporate Capital and its Limitations, the Con- 
solidation ‘of Business. the Evils of Trusts, 
Existing Laws Against Them, and on remedies. 

The trouble in this country is, as he views 
the matter, in so many states trying to inter- 
pret by variant legislation and says: “I, by no 
means, claim that the central government 
should not be vested with power to check 
a real evil to its citizens caused by aggre 
gation of capital or businesses. But laws passed 
to check such aggregations without regard to 
whether they are good or bad—which mow down 
indiscriminately—are detrimental to the wel- 
fare of the people.” 

It is certain that one of our states cannot 
advantageously legislate advantageously for it- 
self in respect of business, which in its opera- 
tions passes beyond its lines. It cannot get 
a comprehensive knowledge of the matter. -The 
business so far as it is concerned merely has 
an accidental location. It really belongs to 
all the states, and should be controlled by 
some central authority. The federal govern- 





ment can only view it from one aspect, and the 
states from another, but the interrelations 
are inseparable. This is a thoughtful book 
and should advance us along the line of ulti- 
mately finding the proper remedy for abuses 
by these aggregations. 

Mr. Dos Passos is a well known writer of 
law books and legal treatises and, additionally, 
an active practitioner. This book is published 
by the Bench and Bar Company, New York. 
1916. 








HUMOR OF THE LAW. 


“How do you happen to be in prison?” 

“It is the result of an accident.” 

“You ran over some one with your auto?” 

“No, ma’am, I fell over a chair and waked 
up the owner of the house.”—Houston Post. 


A man was arrested on the charge of rob- 
bing another of his watch and chain, says 
the Philadelphia Public Ledger. It was said 
that he had thrown a bag over his victim’s 
head, strangled and robbed him. There was 
so little -evidence, however, that the judge 
quickly said: “Discharged!” The prisoner 
stood still in the dock, amazed at being given 
his freedom so soon. “You’re discharged,” re- 
peated the judge. “You can go. You are free.” 
Still no word from the prisoner, who stood 
staring at the judge. “Don’t you understand? 
You have been acquitted. Get out!” shouted 
the judge. “Well,” stammered the man, “do 
I have to give him back his watch and chain” 


The Kansas City Court of Appeals has no 
jurisdiction in felony cases, yet one of its 
members is not always bound by constitutional 
limitations. A certain lawyer in presenting 
a case to that august body was discussing the 
humanitarian doctrine to which he invariably 
referred as the “humantarian” doctrine. This 
offended the good taste of one of the members 
of the court, who characterized it as a crime— 
“the murder of the King’s English.” There 
upon Judge J. M. Johnson, another member 
of this tribunal, notwithstanding his Scotch 
descent, immediately retorted: “No, judge, 
you mistake this crime; he is not guilty of 
murder, but mayhem, since he only knocked out 
an ‘i.’” 

The authority of this story is not assailable, 
for Judge Johnson tells it himself. 


“Give me a license to marry the best girl 
in the world,” said the young man. 
“Sure,” commented the clerk; “that makes 


, 1300 licenses for that girl this season. 
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Landowners—Debris Causing 
Injury.—Defendant builder depositing debris 
against plaintiff's brick wall, whereby in fol- 
lowing rainy season water was caused to leak 
through wall and damage wainscoting, held lia- 
ble for such damage.—Sally v. Whitney Co., 
Wash., 154 Pac. 1089. 

2. Adverse Possession—Public Way.—Though 
Gen. St. 1913, § 7695, provides that occupancy 
of a public way shall not give title, a person 
may be in adverse possession of land traversed 
by streets and may acquire title to portions 
thereof not dedicated to public use and to the 
fee of the street subject to the public rights.— 
Rupley v. Fraser, Minn., 156 N. W. 350. 


3. Assignments for Benefit of Creditors—Con- 
dition Precedent.—In the absence of statute, a 
provision in an assignment for the benefit of 
creditors that as a condition precedent to par- 
ticipation in the funds assigned, the creditors 
should release the debtor, would render the as- 
signment void even though all the debtor’s prop- 
erty was included.—Nelson v. Harper, Ark., 182 
S. W. 519. 

4. Attorney and Client—Undue Advantage.— 
Under Code Civ. Proc. § 66, an attorney’s fee 
of 40 per cent of the damages recovered for 
services rendered pursuant to a contract be- 
tween an Italian consular agent and his attor- 
ney, applicable to-all cases in the agent’s juris- 


1. Adjoining 





diction in which he should receive letters of ad- 
ministration on the estates of deceased Italians, 
was not excessive, in the absence of fraud or un- 
due advantage.—In re D’Adamo’s Estate, N. Y. 
Sur. Ct., 157; N. Y.-S. 374. 

‘6. Voluntary Services.—Where plaintiff, an 
attorney, offered his services to defendant with- 
out charge, and they were accepted by the de- 
fendant upon that understanding, plaintiff was 
not entitled to recover.—Cadle v. Black, Wyo., 
154 Pac. 997. 

6. Bailment—Negligence.—An _ inexperienced 
person, a prospective purchaser of an automo- 
bile, learning to drive it in the presence of 
and under the tuition of an experienced man, 
cannot be held liable to the owner for injury to 
it, unless there is positive negligence.—Bertrand 
v. Hunt, Wash., 154 Pac. 804. 

7. Bankruptey—<Act of.—Execution of deed 
of trust or assignment of mortgaged property 
for payment of the mortgages and payment of 
any balance to general creditors held an act 
of bankruptcy, within Bankr. Act, § 3a(4).—In 
re Cutler & John, U. S. D. C., 228 Fed. 771. 

§8.——Corporation.—It is no defense to a pro- 
ceeding in bankruptcy against a corporation 
that the act of bankruptcy charged was not 
within its charter powers.—Badders Clothing 
Co. v. Burnham-Munger-Koot Dry Goods Co., U. 
S.C. C. A. 228 Fed. 470. 

9. Delivery.—Where bankrupts had _ set 
aside cotton, and weighed, marked, and shipped 
it to a steamship for a purchaser’s account be- 
fore bankruptcy, held, that there was a delivery 
whereby it passed beyond the control of the 
bankrupt.—Hiller v. Cornille & De Blonde, U. 
S. C. C. A., 228 Fed. 670. 

10. Injunction.—Where mortgage and fore- 
clusure judgment were more than four months 
old before bankruptcy petition was filed, and 
sheriff had seized the property, sale under state 
court process held not to be enjoined.—Broach 
v. Mullis, U. S. D. C., 228 Fed. 551. 

11. Record of Conveyances.—Under Bankr. 
Act, § 60b, transfer recorded within four months, 
but made prior thereto, held not voidable, unless 
required to be recorded, and unless invalidating 
circumstances existed when recorded.—Martin Vv. 
Commercial Nat. Bank of Macon, Ga., U. S. C. 
>. A., 22 Fed. 651. 

12. Waiver.—Where, subsequent to bank- 
ruptey, creditor recovered judgment against 
bankrupt and surety, such creditor’s release 
and waiver of right to participate in dividends 
held not to prevent surety’s proof of claim.— 
Kilpatrick v, United States Fidelity & Guaranty 
Co., U. 8S. C. C. A., 228 Fed. 587. 

13. Banks and Banking—Certifying Check.— 
Under Negotiable Instruments Law, 323, pro- 
viding that certification of a check is acceptance, 
and under general rule of law, certification of 
check by a bank in the usual form affirms 
only signature of drawer and that he has funds 
to meet the check, which will not be permitted 
to be withdrawn to holder's prejudice, but does 
not warrant genuineness of body of check.— 
National Reserve Bank of the City of New York 
v. Corn Exchange Bank, N. Y. Sup. Ct., 187; N. 
Y. S. 316. : 

14. Forgery.—A depositor may recover from 
a bank the amount of a check, payable to a third 
person and forged and cashed by the depositor’s 
employe, though the depositor failed to ex- 
amine his passbook and report errors discovered; 
it not being the duty of a depositor to look for 
forged indorsements.—Metallurgical Securities 
Co. v. Mechanics & Metals Nat. Bank of Cit 
of New York, N. Y. Sup. Ct. 157; N. Y. S. 321. 
_ 35. Preference.—Owner of note forwarding 
it through his bank to a bank which collected 
it and became insolvent before remittance and 
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converted the collection into its general fund, 
who was not the owner of the bank note or a 
depositor who had not stipulated for interest, 
held not entitled to a preference over the insol- 
vent'’s other creditors.—Lummus Cotton Gin Co. 
v. Walker, Ala., 70 So. 754. 

16. Savings Bank.—Savings bank is liable 
for cashing forged draft only where negligent 
in failing to discover forgery, where dis- 
crepancy between signatures on draft and de- 
posit book is so marked and plain that ordi- 
narily competent clerk with reasonable care 
should detect forgery.—Noah v Bank for Sav- 
ings in the City of New York, N. Y. Sup. Ct., 157; 
N. Y. S. 324. 

17. Title to Check.—Prima facie, in the ab- 
sence of a contrary intention of the parties 
express or implied, when a bank receives a 
check and places the amount to the credit 
of its customer, the title of the check is vested 
in the bank.—Saunders v. W. B. Worthen Co., 
Ark., 182 S. W. 549. 

18. Bills and Notes—Accommodation Maker. 
—Corporation having general power to execute 
notes, but not accomodation paper, is liable on 
its accomodation note to purchaser in due course 
of trade, for value, and without notice.—Moyse 
Real Estate Co. v. First Nat. Bank of Com- 
merce, Miss., 70 So. 821. 

19. Damages.—Defendants, residing in Eng- 
land, who accepted bills of exchange payable 
to the drawer at Leipsig, Germany, in marks, 
and failed to pay them, in drawer’s suit in 
United States held liable in United States money 
in a sum sufficient to have purchased marks in 
Germany when defendants agreed to pay them, 
with protest fees and interest to entry of judg- 
ment at 6 per cent: plaintiff being entitled to 
draw a “re-exchange” bill at default.—Gross v. 
Mendel, N. Y. Sup Ct., 157; N. Y. S. 357. 

20. Innocent Holder.—A note executed in 
violation of a penal statute is absolutely void, 
not only between the parties, but even as against 
an innocent holder.—Cohn v. Lunn, Tenn., 182 
S. W. 584. 

21. Bonds—Maturity.—That overdue and un- 
paid interest coupons are attached to a bond 
negotiable by delivery does not, as a matter of 
law, make the bond dishonored paper, or change 
the taker for value with notice of defense, but 
is merely a circumstance to be considered in 
determining whether the taker had notice.— 
Georgia Granite R. Co. v. Miller, Ga., 87 S. E. 
Ot. 

Boundaries—Monuments.— A monument 
called for in a deed and erronously described as 
the corner of another tract or as being in the 
line of another tract, if identified, is controlling, 
unless it is apparent from the character of the 
land, the situation and purposes of the parties 
and the- surrounding circumstances that the 
eall for the monument is erroneous.—Myers Vv. 
Bland, W. Va., 87 S. E. 868. 

23. Carriers of Passengers—Jitneys.—That 
operators of jitneys or motor busses are not 
able to comply with ordinance and will be 
required to abandon operation of their vehicles 
held not to establish unreasonableness or in- 
validity of ordinance.—Auto Transit Co. v. Citv 
of Ft. Worth, Tex. Civ. App., 182 S. W. 685. 

24. Rates.—Carriers held authorized to pro- 
vide eating houses for passengers and em- 
ployes and to transport articles and commodi- 
ties therefor at less than the published rate.— 
Montgomery v. Chicago, B. & Q. R. Co., U. S. 
Cc. C. A., 228 Fed. 616. 

25. Sleeping Cars.—Where plaintiff, who re- 
served Pullman accomodations, took passage in 
reliance thereon and incurred expenses, de- 
fendant cannot escape liability because its 
agent did not understand the legal effect of the 
ee Tee Co. v, Meyer, Ala., 70 So. 
‘ . 


26. Charities—Wills—Under will devising 
realty to establish home for wayward girls, with 
reversion to Churches of Christ Scientist, it 
was not intended that there should be anv legal 
connection between the churches and the Mother 
Church, and not necessary that such relation 
appear in their articles of incorporation. if 
otherwise shown.—Carson vy. Schulderman, Ore., 
154 Pac. 903. 

27. Commerce—Employes.—A 
gagemaster, 


railroad bag- 
whose run was from Cincinnati, 





Ohio, to Maysville, Ky., and back, and who was 
injured at Maysville while assisting in side- 


tracking the train to permit the passage of an- 
other, pursuant to the usual custom regarding 
his train, was injured in interstate commerce.— 
Chesapeake & O, Ry. Co. v. Shaw, Ky., 182 S. W. 
653. 


28. Employes.—Where a railroad conduc- 
tor was killed from derailment of car On @ 
branch line wholly within the state, while he 
was taking cars loaded with ties to a siding 
from which they would later be taken to a 
point within the state to be treated, after which 
they would be used within or without the state, 
he was not employed in interstate commerce, 
and hence the action was not sustainable under 
the federal Employers’ Liability _Act.—Alexander 
v. Great Northern Ry. Co., Mont., 154 Pac. 
914. 


29. Interstate Commerce Commission.—An 
action for damages for discrimination in facili- 
ties on a wharf, the terminus of a railroad, need 
not be brought before the Interstate Commerce 
Commission before suit in state court.—Gulf 
& S. R. Co. v. Buddendorff, Miss., 70 So. 
704. 


30. Conspiracy — Counterclaim. — Where a 
counterclaim for damages alleged, as part of 
the conspiracy to defame, plaintiff's refusal to 
sign an application for the registration of colts 
held, that such refusal was not alleged as a 
cause of action, but as an incident to the con- 
spiracy and did not justify a submission on 
the question of damages for such_ refusal.— 
Nelson v. McMillan, Iowa, 156 N. W. 327. 


31. Corporations—Foreign Corporation.— A 
foreign corporation, which consigned tires for 
sale to a company handling automobile ac- 
cessories in the state, was not “doing business” 
within the state to render necessary compliance 
with the foreign corporation act as a condition 
precedent to its right to recover of the sureties 
on the bond of the consignee.—I. J. Cooper Rub- 
ber Co. v. Johnson, Tenn., 182 S. W. 593. 


32. Stock Subscription.—A stock subscrip- 
tion agreement, a note, and an agreement at- 
tached thereto to hypothecate the stock sub- 
scribed, all simultaneously delivered, constitute 
hut a single subscription contract.—Cattlemen’s 
Trust Co. of Ft. Worth v. Turner, Tex. Civ. App., 
182 S. W. 438. 

33.——Ultra Vires.—A corporate act is ultra 
vires in the strictest sense when under any cir- 
cumstances it is beyond the scope of powers 
rranted the corporation, but an act is some- 
times said to be ultra vires as to certain persons 
when it cannot be legally performed by the cor- 
poration without their consent and as toe some 
specific purpose When it cannot be performed 
for that purpose.—Georgia Granite R. Co. v. Mil- 
ler, Ga., 87 S. E. 897. 

24. Crops—Growing Crops.—Growing crops 
so far partake of the nature of realty that they 
pass by a sale or conveyance of the land as an 
eppurtenance thereto; the same being true when 
a mortgage upon the land is foreclosed or when 
- leasehold. interest is forfeited.—Woody v. 
Wagner, Wash., 154 Pac. 819. 

35. Damages—Insurance.— Where plaintiff's 
house was damaged by fire alleged to have been 
caused by sparks from defendant’s steam shovel, 
the fact that he received insurance money on 
the propertv damaged could not set up in miti- 
gation of damages.—American Paving & Con- 
tracting Co. v. Davis, Md., 96 Atl. 623. 

36. Punitive-—Where defendant’s agent 
used over telephone insulting language to plain- 
tiff, an employe, telling him to “go to hell” if 
dissatisfied with work given, plaintiff, having 
shown no actual damages, cannot recover puni- 
tive damages under the laws of Missouri where 
the incident occurred.—Western Union Tele- 
graph Co. v. Jennings, Miss., 70 So. 830. 

37. Standing Timber.—The measure of 
damages where standing timber is destroyed 
hv gases given off from a burning dump, is the 
difference in the value of the land upon which 
the trees grew before and after the iniury — 
Ribblett v. Cambria Steel Co., Pa., 96 Atl. 649. 

38. Submission to Operation —The rule that 
an injured person must use ordinary diligence 
to effect a cure and minimize the damages does 
not require an injured passenger, after one 
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unsuccessful operation, to submit to a major op- 
eration to reduce the damages caused by the 
earrier’s negligence.—Freeman vy. Chicago, M. 
& St. P. Ry. Co., Mont., 154 Pac. 912. 


39. Deeds — Abbreviations. — Abbreviation 
“ete.” following recital of purpose in deed, 
means “and other like peeqeces. —Seneoery. v. 
First Methodist Episcopal Church, Ore., 154 Pac. 
Ot 

40. Delivery.—Where grantors delivered a 
warranty deed with the name of the grantee 
in blank and the deed was subsequently deliv- 
ered to plaintiff, his name being filled in, title 
passed at the time of the origina] delivery, and 
the warranty was not breached because of ac- 
ecrual of liens on the property during the in- 
terim.—Halvorson v. Mullin, lowa, 156 N. W. 
289. 


«de 


41. District and Prosecuting. Attorneys, — 
Estoppel.—Attorneys appointed by county judge 
to defend suit testing validity of act adding 
township to county were concluded as to the 
value of their services by accepting a sum, 
as recited by the order of allowance, “for ser- 
vices in” the case—Spence & Dudley v. Clay 
County, Ark., 182 S. W. 573. 

42. Easements—Adverse Possession. — Where 
land was originally a private alley, the rights 
of adjoining landowners therein can be alienat- 
ed or lost by an adverse holding for the statu- 
tory period with Knowledge of such claim of 
the party whose rights were affected.—Roden 
v. Capehart, Ala., 70 So. 756. 

43.—Prescription.—If a way to which a right 
is claimed by prescription is plowed by the 
owner of the land and obstructed by him for his 
farm purposes during the time of: prescription, 
the claim cannot be supported.—Lapique  v. 
Morrison, Cal. App., 154 Pac. 881. 

44. Equity—Jury.—The judge in the trial of 
a cause in equity may call a jury to decide is- 
sues of fact, and, if he does so, he may sub- 
mit such issues as he chooses.—Yellowstone Nat. 
Bank v. McCullough, Mont., 154 Pac. 919. 

45. Estoppel—Acquiescence. — Although one 
who acquiesces for a time in a nuisance may 
be denied equitable relief and left to legal 
remedy, the fact that he knows that a structure 
is being built and knows its purpose does not 
estop him to sue to abate it as a nuisance be- 
cause of injuries thereafter arising, unless he 
encouraged its erection—McCary v. McLendon, 
Ala., 70 So. 715. 

46. Change of Situation.—In an action to 
recover for selling defendant’s property under 
an employment by defendant’s special agent, 
the plaintiff could not recover on the ground 
of estoppel, where he had not changed his 
situation to his detriment in reliance upon the 
principal’s conduct.—Brutinal v. Nygren, Ariz., 
154 Pac. 1042. 

47. Negligence.—Action of assignee of con- 
tract in permitting the assignors to retain the 
original contract and use same in further deal- 
ings with defendant, in consequence of which de- 
fendant had made full payment under the con- 
tract to the assSignor’s agent, held gross negli- 
gence as to estop him from enforcing payment 
by defendant a second time.—Phelps v. Linnan, 
Iowa, 156 N. W. 294. ° 

48. Special Tax.—Where a city issues an 
execution against property for paving and curb- 
ing and sells the property therefor as be- 
longing to a certain person, who buys it in, 
the city is estopped.to deny that it is such 
person’s property, in a suit brought by him for 
a portion of such land appropriated by the 
city.—City of Atlanta v. Glenn, Ga. App., 87 
8. E. 910. 

49. Exeeution—Exposure to Sale—lIt is a 
general rule that all levying officers, in the 
absence of a statute or express order from the 
court, should be required to expose the property 
at the place of sale-—Dreyer v. Kicklighter, 

S. D. C., 228 Fed. 744. 


50. Executers and Administrators—Distribu- 
tion.— Where the final decree of distribution nec- 
essarily construes the will and is not ambiguous 
or made subject to the will, the will cannot 
be resorted to in order to modify or affect it.— 
In re Miller’s Estate, Minn., 156 N. W. 349. 

61. Family Support.—A family allowance, 
being analogous to a probate homestead, may be 





ordered even out of property specifically devised. 


—In re Whitney’s Estate, Cal., 154 Pac. 855. 

52. Forfeiture.—Where a buyer of corporate 
stock of a wholly speculative value fronr the 
executor of the owner purchased for a few 
hundred dollars to enable the executor to save 
the unsold balance of the stock from forfeiture 
and to pay debts of the estate, a chance which 
no other person would take, the sale was fair.— 
In re Crim’s Estate, Wash., 154 Pac. 811. 


53. Pleading and Practice.—A claim against 
an estate not being subject generally to the rules 
of pleading prevailing in ordinary litigation, a 
defect rendering a petition demurrable is not 
necessarily fatal to such a claim.—Thompson V. 
Romack, lowa, 156 N. W. 310. 

54. Services to Decedent.—Rule for deter- 
mining whether care and nursing services ren- 
dered to decedent raised implied contract to pay 
therefor is to ascertain if, under all the circum- 
stances, character of services led to reasonable 
belief that it was understood between the parties 
that money compensation should be paid under 
design to charge therefor and decedent’s expec- 
tation to pay.—Marx v. Marx, Md., 96 Atl. 544. 

55. Fixtures—Vendor’s Privilege—Vendor of 
machinery parts intervening in foreclosure of 
mortgage on plantation held not entitled to 
vendor’s privilege because parts sold were stan- 
dard, could be removed without injury to rest 
of machinery in which incorporated, and could 
thereafter be sold for similar use.—Millikin & 
Farwell v. Roger, La., 70 So. 848. 


56. Fraud—Inquiry.—The purchaser of citrus 
nurseries, induced to buy by the vendor’s false 
representations that the nurseries contained 
85,000 budded trees, could recover damages for 
the deceit practiced upon him, although he had 
an opportunity, and did not avail himself there- 
of, to make independent investigation of the 
truth of the representations.—Teague vy. Hall, 
Cal., 154 Pac. 851. 

57. Frauds—Statute of Defenses, — That 
agreement between the beneficiaries of a will 
and a widow alloting land to her in fee was not 
in writing, the objection was not available to 
judgment creditors of a_beneficiary.—Sheden- 
helm v. Cafferty, Iowa, 156 N. W. 340. 

58. Gas—Damages.—Where the service pipe 
owned by the gas company and supply or house 
pipes owned by the consumer are allowed to 
deteriorate, and gas leaking from them ignites 
and explodes injuring a pedestrian, the gas com- 
pany is liable in damages in solido with the 
consumer.—Wolff v. Shreveport Gas, Electric 
Light & Power Co., La., 70 So. 789 


59. Good Will—Contract.—Where a contract 
binding the seller to not engage in a rival busi- 
ness in the vicinity does not expressly include 
good will, but covers the business and place 
thereof, it will ordinarily be construed as in- 
cluding the good will by implication.—Boggs v. 
Friend, W. Va., 87 S. E. 873. 

60. Homestead—Abandonment.—Certain and 
conclusive evidence of abandonment With no 
intention to return and claim the exemption is 
required before a homestead once occupied as 
such can be subjected to a forced sale-—Bogart 
v. Cowboy State Bank & Trust Co., Tex. Civ. 
App., 182 S. W. 678. 

61. Injunction—Street Obstruction. — Where 
defendant obstructed a ditch used for the drain- 
age of a municipality, such obstruction, which 
might lead to serious consequences, May be en- 
joined, and a municipality need not wait to pro- 
ceed by indictment.—Town of Roper v. Leary, N. 
C., 87 S. E. 946. : 

62. Imsurance—<Accident.—In an _ accident 
policy insuring against death through accidental 
means, which included death resulting’ from 
sunstroke independently of other causes “sun- 
stroke” is to be deemed a form of personal in- 
jury rather than a disease——Bryant v. Conti- 
nental Casualty Co., Tex., 182 S. W. 673. 

63. Agency.—One applying to a soliciting 
insurance agent for a policy cannot assume that 
his authority is unlimited to bind his princi- 
pal on the agent’s statement, but is presumed 
to have known the extent of the agent’s author- 
ity.—National Union Fire Ins. Co. v. Schoo] Dist. 
No. 55, Ark., 182 S. W. 647. 

64. Warranty.—In contracts of insurance 
a promissory warranty relates to matters aris- 
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ing after the issuance of the policy, and has 
the effect of a condition subsequent.—Wilson 
Commercial Union Assur, Co., Vt., Atl. 


65. Interest—Open Account.—Where the ac- 
count between the parties was open until] plain- 
tiff brought its action, plaintiff was not entitled 
to interest prior to the decree.—Buck Auto Car- 
riage & Implement Co. v. Tietge, Iowa, 156 N. W. 
313. 

66. Landlord and Tenant—Repairs.—The les- 
sor covenanting but failing to repair fences, 
the lessee is not required to repair them to save 
himself from liability for injury to the orchard 
because of cattle getting in through the want 
of repairs.—Bowling v. Carroll, Ark., 182 S. W. 
51 

67. Libel and Slander—Newspaper Publica- 
tion.—A newspaper report referring to a detec- 
tive as a “fly cop,” and criticising his unwar- 
ranted arrest as “spearing” a man, and describ- 
ing his blunder as “pulling off another bone- 
head stunt,” is not libelous per se.—Addington 
v. Times Pub. Co., La., 70 So. 784. 

68. Liens—Artisan.—Party constructing auto- 

mobile body and attaching it to chassis owned 
by plaintiff held to have artisan’s lien on the 
chassis.—Kansas City Automobile School Co, v. 
— ee Mfg. Co., Mo. App., 182 S. W. 
sod. 
_ 69. Limitation of Actions—Open Account.— 
Quarterly hospital charges, paid by a county 
to a state hospital for care of an insane per- 
son, constituted an open running account, and 
hence the county’s action to recover of such per- 
son’s husband was not barred as to payments 
made more than five years previous to the com- 
mencement of the _ action.—Scott County v. 
Townsley, Iowa, 156 N. W. 291. 

70. Tolling.—Where plaintiff, suing on a 
note, suppressed citation, and took no steps to 
procure issuance and service until four years 
from the maturity of the note, merely instruct- 
ing the clerk after such date to issue in time for 
the next June term, plaintiff’s suit did not in- 
terrupt the running of limitations.—Estes v. 
McWhorter, Tex. Civ. App., 182 S. W. 887. 

71. Lis Pendens—Parties.— Where a purchaser 
from a party to a pending suit involving title 
to the land bought gives a trust deed on same 
without warranty to title, and his grantor’s title 
is thereafter decreed void, the incumbrance fails, 
though such purchaser wes not a party to the 
suit—Linn v. Collins, W. Va., 87 S. E. 934. 

72. Mandamus—Remedy.--Mandamus held the 
proper remedy to compel mayor to refrain from 
attempting to remove commissioner of public 
safety without authority of law.—Cunningham 
v. Rockwood, Mass., 111 N. E. 409. 

73. Marriage—Annulment.—Plaintiff, suing to 
annul his marriage to defendant, after cohabit- 
ing as man and wife, was in no position to say 
that the marriage was void for either fraud or 
eee v. Sherman, Iowa, 156 N. W. 
301. 


74. Master and Servant—Negligence.—Negli- 
gence of employer in failing to warn employe 
of dangér when pouring melted iron into mold 
held a question for the jury, though he had 
worked as a molder where different cores were 
used.—Casey-Hedges Co. v. Oliphant, U. S. C. C. 
A., 228 Fed. 636. . 
contract for service authorized either party 
to terminate it at pleasure, and it was ter- 
minated after plaintiff had worked seven days 
during a month, plaintiff is entitled to compensa- 
tion, not for the whole month, but merely for 
the seven-day period—Yazoo & M. V. R. Co. v. 
Monroe, Miss., 70 So. 689. 


76.——-Trespasser.—Where a lumber company 
and a subsidiary company had passed rules for- 
bidding employes of the lumber company to use 
the trains for their own benefit, and an em- 
ploye knew that fact, he was a trespasser when 
riding on a train.—Prescott & N. W. Ry. Co. v. 
Hopkins, Ark., 182 S. W. 561 


77. Workmen’s Compensation : 
loye driving automobile at speed prohibited by 
Motor Vehicle Act, § 22, held guilty of willful 
misconduct within Workmen’s Compensation 
Act, § 12a, subd. 3, as amended by St. 1915, p. 
1081.—Fidelity & Deposit Co. of Maryland v. In- 
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75. Termination of Employment.—Where a” 





dustrial Accident Commission of State of Cali- 
fornia, Cal., 154 Pac. 834. 

78. Mortgages—Assumption of.—Where de- 
fendant conveyed incumbered land by deed in 
which the name of the grantee was left blank 
and plaintiff's name was later filled in, plaintiff, 
though he stepped into the shoes of the original 
grantee, assumes no liability not appearing on 
the face of the deed.—Halvorson vy. Mullin, 
Iowa, 156 N. W. 289. 


79. Municipal Corporations—Annexing Terri- 
tory.—The Legislature not only has authority 
to determine the territory and boundaries of a 
municipal corporation, but also to change or 
alter them by annexation or disconnecting terri- 
tory therefrom.—People v. City of Rock Island, 
Ill.. 111 N. E. 291. 

80. Jitneys.—An ordinance requiring opera- 
tors of jitney busses to file a bond conditioned 
that they will pay final judgments rendered 
against them is vaild, since it does not create 
a new liability, but only secures the payment 
of a liability already existing.—Willis v. City of 
Ft. Smith, Ark., 182 S. W. 275. 

81. Ordinance.—Ordinance requiring surety 
bond from operators of jitneys or motor busses 
heid not invalid, though there was no similar 
provision as to taxicabs, rent cars, or individuals 
eperating their own cars not for hire.—Auto 
Transit Co. v. City of Ft. Worth, Tex. Civ. App., 
182 S. W. 685. ; 

82. Streets.—A “street” held a public way, 
and, though ordinarily one used for vehicles as 
well as pedestrians, no less a street, though 
confined to travel by pedestrains—Home Laun- 
rtf Co. v. City of Louisville, Ky., 182 S W 

a. 

83. Negtigenee—Imputability—The contribu- 
tory negligence of the driver of a vehicle is 
not imputable to a passenger who has no control 
over the.vehicle or driver.—Central of Georgia 
Ry. Co. v. Jones, Ala., 70 So. 729. 

84. Patents—Anticipation. — Anticipation is 
not shown by a patent drawing which incident- 
ally discloses a similar arrangement of parts 
as a later patent, which was not essential nor 
designed, adapted, or used to perform the func- 
tion it does in the later patent.—Munising 
Paper Co. v. American Sulphite Pulp Co., U. S. 
C. C. A., 228 Fed. 700. 

85. Invention.—Although an invention is 
made for use in a particular business, yet, if 
the claims are not limited thereto, the field of 
prior art must be as brodd as the field of in- 
fringement, and anticipations or limitations may 
be looked for in any art within the scope of 
the invention as fixed by the claim.—Jackson 
Fence Co. v. Peerless Wire Fence Co., U. S. C. 
C. A., 228 Fed. 691. 

86. Patentability—A mere measuring de- 
vice, which does nothing except to give the 
operator information as to how much material 
is going into a machine, is no part of a true 
combination of the operative elements of the 
machine.—Gas Machinery Co. vy. United Gas Im- 
provement Co., U. S. C. C. A., 228 Fed. 684. 

87. Payment—Application of. — Defendants, 
purchasers of a stock of goods from B., were en- 
titled to have part of the purchase price re- 
ceived by plaintiff applied, as he agreed with B. 
it should be, on a debt secured by mortgage on 
the goods, rather than on B.’s unsecured debt.— 
Eagle Drug Co. .v. White, Tex. Civ. App., 182 S. 
W. 37 

88. Principal and Agent—Bill of Lading.— 
Agent innocently presenting a false bill of lad- 
ing made by his principal and receiving goods 
from carrier, and remitting proceeds to his 
principal, without disclosing his agency to car- 
rier, heid personally liable for the goods.—Louis- 
ville & N. R. Co. v. McKay & Morgan, Tenn., 182 
S. W. 5865. 

89. Liability of Agent—An agent, acting 
for a disclosed principal, may bind himself per- 
sonally, either by adding his responsibility to 
that of the principal or by tendering his respon- 
sibility instead of that of the principal, either 
expressly by words or by_information from 
words or conduct.—Dublin Fruit Co. v. Neely, 
Tex. Civ. App., 182 S. W. 406. 

90. Undivided Principal—An undisclosed 
principal can maintain an action in his own 
name to recover damages for breach of a war- 
ranty in the sale of a piano contained in a 
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contract, not under seal, executed by om agent. 
—Woodward v. Stieff, N. C., 87 S. 55. 

91. Railroads—Waiver. — Where pe ame 
deed to right of way for coal road contained con- 
dition that road should be operated as public 
railroad, and plaintiff for eight years operated 
it solely as private coal road, grantor, not object- 
ing or asserting right to forfeiture, waived 
such right. Coal Co. v. Phillips Coal 
Co., Iowa, 156 297. 

$2. Release—Ratification.—A letter stating 
that the injured passenger “would like some 
kind of position with your company, as I settled 
fairly * * and without any trouble,” when 
voluntarily written after recovery, and with full 
knowledge of all circumstances, was a “ratifica- 
tion” of a settlement made under influence of 
anaesthetics.—Frazier vy. Missouri Pac. Ry. Co., 
Kan., 154 Pac. 1022. 

$3. Religious Secieties—Deed.—Deed reciting 
that land was conveyed for the purpose of 
a parsonage, church, etc., held merely to ex- 
press motive of grantor or intention of grantee, 
and not to create trust for such purposes.— 
Stansbery v. First Methodist Episcopal Church, 
Ore., 154 Pac. 887. 

94. Government of.—In church having con- 
gregational form of government, decision of 
council called to determine dispute resulting 
in a division, held not controlling upon the 
congregation.—Monk vy. Little, Ark., 182 S. W. 
611. 

95.——Implied Promise.—Where a church or- 
ganization accepts the services of a _ priest 
after notifying him that his services are no 
longer required, it is liable on an implied prom- 
ise to pay therefor.—Mady v. Holy Trinity Ro- 
man Catholic Polish Church, Mass., 111 N. E. 413. 

96. Sales—Condition Precedent. — Where 
plaintiff contracted to manufacture and deliver 
railroad ties, and that, if they were not satis- 
factory to the buyer, the contract should be void, 
the buyer was the sole arbiter as to his satis- 
faction, so long as-he acted in good faith.— 
& McLendon v. Wyatt, Ky., 182 S. W. 
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97.——Fraud.—If a manufacturer of an article 
delivers such for one contracted for but war- 
ranted to be of a different kind of material, he 
commits a fraud upon the buyer, which justi- 
fies a rescission of the contrest.--Un adilla Silo 
Co. v. M. A. Hull & Son, Vt., 96 Atl. 535. 

$8. Specifie Performance — Case Stated. — 
Where the owners of mares exchanged them, 
one agreeing to convey an acre of land to the 
other as the difference between the values of the 
mares, which difference was at least as much 
as the acre Was worth, the party to whom the 
conveyance was agreed to be made was entitled 
to specific performance.—Williams y. Kilpatrick, 
Ala., 70 So. 742 


99. Street Railroads—Negligence—Where a 
motorman, after seeing a child under four years 
of age running ahead of the car close to the 
track, fails to do anything to avoid injury if 
the child should attempt to cross the track, he 
is guilty of gross negligence.—Fulco v. Shreve- 
port Traction Co., La., 70 So. 812. 

100. Trade-Marks and Trade-Names—Assign- 
ment.—A trade-mark cannot be assigned sepa- 
rately from business in which it is used, and 
ordinarily passes with a transfer of the bnusi- 
meen. Jacoway v. Young, U. S.C. C. A., 228 Fed. 
63 

101.——-Infringement.— Complainant's 
mark, “Old Smoke House Blend,” used 
nection with a mixture of smoking tobacco, 
infringed by defendant's label, referring to nrer- 
son whose picture appeared thereon as “Old 
Smoke Hovce Root.”—Jacoway v. Young, U. S. 
Cc. A., 228 Fed. 630. 

102. Waters and Water Courses—Drainage 
Ditch.—Where a drainage ditch for the removal 
of surface waters crossed lands of the plaintiff 
and defendant, in the absence of evidence show- 
ine that it was equally for the benefit of the 
dominant and servient estate, the court could 
not require the defendant to maintain so much 
of the ditch as crossed his land.—Cox v. De- 
verick, Ill., 111 N. E. 560. 

103. Wills—Construction.—Where testator’s 
will created a trust fund for his dauvehter for 
life, to be paid to her children surviving her. 
and to the issue of her children who predeceased 
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her, the issue standing in the place of their 
deceased parent and taking his share, the in- 
terest of the daughter's children dying before 
her without issue became extinct, but, if they 
left issue, such issue took their deceased 
parent’s interest, holding from the testator.— 
Clark v. Wimberly, N. C., 87 S. E. 952. 

104. Equitable Lien.—Where a wife, in her 
suit to reach in payment of her husband’s debt 
his father’s legacy to him, not only created a lis 
pendens, but, before the ‘husband's creditor at- 
tached in the hands of the father’s executor, 
obtained an injunction order impounding the 
fund in the executor’s hands, an equitable lien 
for the wife was created to the extent of the 
amount found due her by the decree.—Mabee V. 
Mabee, N. J. Ch., 96 Atl. 49 


105. Exercise of Option.—The time for 
ercising the right of purchase of stock which 
testator gave his brother, and which sale he 
empowered his executors and trustees to make, 
is a reasonable time—a year from the grant of 
letters testamentary.—Hilgartner vy. Hilgartner, 
Md., 96 Atl. 519. 

106.-——-Gift—A gift by a savings bank de- 
positor to his sister of what is not drawn by 
him or her from the bank during their joint 
lives, to take effect as a gift at the time of his 
death, is void unless the statute of wills was 
complied with.—Chippendale v. North Adams 
Savings Bank, Mass., 111 N. E. 371. 


107. Life Estate.—A will devising lands to 
trustees to control and manage the property 
and to pay the income for the support of a son 
end his family, the remainder on his death to 
the son’s s heirs. does not create a life estate in 
the son, but he is only a beneficiary of the 
trust.—Reeves v. Simpson, Tex. Civ. App., 182 
S. W. 68. 

108. Notional Conversion.—Where a will de- 
vised land in trust, with directions that the 
rent be paid to testatrix’s husband for life, and 
after his death to her children, there was no 
notional conversion of the property at her 
death, notwithstanding a provision of the will 
vesting in the trustees a discretionarv power. 
thereafter exercised by them, to sell that part 
of the land which was unimproved. —Martin v. 
Kimball, J. Ch., 96 Atl. 565. 

109. W tiinenen — Competency.—In 
decedent’s wife. 
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partition 
having no interest in the con- 
troversy, was a competent witness as to any 
agreement in regard to interests of heirs, ex- 
cept she could not testify as to admissions or 
conversations of her husband.—Mires vy. Laub- 
enheimer, Ill.. 111 N. E. 106. 

110..—Competency.—A conviction on plea of 
nolo contendere cannot be used in another pro- 
ceeding to, discredit accused as a witness.— 
Olszewski ¥. Goldberg, Mass., 111 N. E. 404. 

111. Cross-Examination.—Where a _ portion 
of a conversation is elicited on cross-examina- 
tion of a witness, it is the right of the other 
party on redirect examination to introduce in 
evidence the entire conversation in so far as 
material to the issues.—Brown vy. State, Ind., 
111 N. E. 8. 


112 Impeachment.—A witness, impeached 
by disproving facts testified to by him, cannot 
be sustained by proof of general good character. 
—Harper v. State, Ga. App., 87 S. 808 


- 113. Work and Labor—Gratuitous Services 
—Compensation for care and nursing rendered 
by daughter to mother residing with her can 
he recovered only on proof of a contract to pay 
therefor, such services being presumed gratui- 
tous, and proof of the mother’s statement of 
a desire to compensate is not sufficient.—Bishop 
v. Newman’s Ex’r, Ky., 182 S. W. 165. 

114. Implied Contract.—Where defendant 
promised to pay his daughter for her house- 
hold services some monthe before she reached 
her majority, but she continued to render such 
services through the following years, she was 
entitled to pav arising from acceptance of the 
services under the cireumstances.—Wiley Vv. 
Wiley, Mo. App., 182 S. W. 107. 

115. Quantum Meruit.— Although a con- 
tract for employment of plaintiff by defend- 
ants was so vague as to be unenforceable he 
may proceed in quantum meruit for services 
rendered and accepted —Washington, B. & A. 
R. Co. v. Moss, Md., 96 Atl. 273. 





